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g st @7 = v gar Name & Address of the Appellant / Respondent
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Ahmedabad
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Ary perscn a aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) ﬁwﬁaﬁ%mﬁﬁmwmmﬁﬁmﬁmmmmﬁﬁmﬁwﬂ qoEMR ¥ TN
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether ina factory or in a warehouse. '

(b) in case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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in case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

A ST Yod @rdier) Femmaedt, 2001 & M 9 @ v RN wuz dem su—s 4 9t afaal F,
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
thé order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA; 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs,200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the. Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of .Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O:1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of épplication or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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RIS TAT 3 [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appea! before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, ‘Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or duty and penalty are in di'spute, g”rip_e;:nalty,; Whe}r“?:e;fi
penalty alone is in dispute.” '
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ORDER IN APPEAL ' 4

This order arises out of the appeal filed by Parthiv Patel, 13,
Nilima Park Society, Behind Rasranjan, Vijay Char rasta, Navrangpura,
Ahmedabad (hereinafter referred to as “the appellant”) against the Order
In Original No. AHM-SVTAX-000-ADC-43-44-2016-17 dated 23.03.2017
(hereinafter referred to as “the impugned order”), passed by the
Additional Commissioner of Service Tax, Service Tax Commissionerate,
Ahmedabad (hereinafter referred to as “the adjudicating- authority”)

alongwith the condonation of delay application.

2. The facts of the case, in brief are that two OIO dated 07.03.2012

and 29.03.2013 issued in respect of SCN 12.10.2011 (20.10.2011)
demanding Rs. 42,84,800/- in respect of Indian Cement-Chennai Super

King IPL and 14.09.2012 demanding Rs. 8,93,113/- in respect of Kochi

Cricket Pvt. Ltd. IPL, respectively, were remanded back to adjudicating =
authority vide OIA dated 06.08.2013 and No. AHM-SVTAX-000-APP-14-15
16.04.2014 respectively, to bifurcate the amount received by appellant,

player of IPL, in taxable part (sponsorship fees) and non-taxable part

(playing fees) after considering contract.

3. Both the OIA's were appealed by Department in CESTATA on ground

that Commissioner Appeal has no power to remand back. CESTAT vide

order No. A/10668/2016 dated 22.07.2016 upheld OIA dated 16.04.2014

dated 16.04.2014. Another Departmental appeal in respect of OIA dated

06.08.2013 is still pending in CESTAT. In remand proceeding vide O
impugned OIO 23.03.2017, held combine for said two SCN, it is held by

the adjudicating that whole match fees received is taxable.

4, Being aggrieved with the impugned order dated 23.03.2017, the
appellants preferred an appeal on 04.07.2017 before the Commissioner
(Appeals), CGST, Ahmadabad wherein it is contended that 10% of match
fees received is towards taxable part (sponsorship fees).

5. Personal hearing in the case was granted on 06.02.2018. Shree

Hemal Desai, CA, appeared before me and reiterated the grounds of

out Hon ' ble Calcutta H.C. decision in case of Saurav Ganguli. He further :

submitted that Page 13 of contract shows that the advertlsement Q

(taxable service) is to the extent of 10% of contract value. )
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DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of
personal hearing. Looking to the circumstances narrated by appellant
player, delay of 29 days in filing appeal is hereby condoned.

7. 1 find that in earlier OIA's vide which earlier -two OIO's were
remanded back to bifurcation of fees towards promotional activity and
playing fees and extending exemption of small scale service provider
notification if found eligible on re-quantification of duty liability.
Adjudicating authority could not arrive at bifurcation of fees, therefore
concluded that whole fees are towards promotion fees which is evident
from para 13.8.2 where in it is stated that ......... " On examining the whole
contract along with the schedule to the contract, I am unable to find any
clear cut indication towards bifurcation of player fees towards match

playing fees and promotional activity fees.”

8. From para 13.8.4 it appears that adjudicating authority has counted
deduction of remuneration towards penalty fees as fees towards
promotional activity. For example player was to make 10 appearances for
promotional activity. In case of failure to appear 5% fees was required to
be deducted. Adjudicated concluded those fees of said 10 appearances is
50% of remuneration. I am considered view that penalty fees can not be

considered as taxable value main service.

9. Question before me is whether or not adjudicating authority is correct
in holding whole composite fees received by appellant player as
promotional activity/ sponsorship fees. In judgment delivered by Hon’ ble
High Court of Calcutta in case of Saurav Ganguly (IPL Player) Vs. UOI [
WP 3137 (W) of 2013] it is held at para 70 of order that..

*(70) In so far the letter/instruction’ dated 26 July, 2010 issued o
by the CBEC is concerned, the material portion thereof has ,,,,{:\/._:.
been extracted above in this judgment. The petitioner is /’ &7
aggrieved by the instruction in the said letter to the effect that/ & / o
in case the players (in IPL) are paid composite fee for playing = =
matches and for participating in promotional activities, the R
component of promotional activities should be segregated for. . 7\
charging service tax and if it cannot be done then service tax - :
should be leviable on the total composite amount. Having
considered the submissions made in this regard and the
decisions cited, I am of the view that the Board of Central

A © V2(ST)51/AHD-1/2017-18




5 V2(ST)51/AHD-I/2017-18

Excise and Customs in its administrative capacity is not
entitled to impose its views on its various subordinate .
authorities exercising quasi-judicial functions to
interpret a particular provision of a statute in a particular
manner. A circular/instruction/letter cannot create tax
liability. The statutory provisions relating to service tax
do not provide that the fees received by an IPL player
would attract service tax. This is admitted by the
Department even in the said circular which states, inter
alia, that charges for playing matches will fall outside the
purview of taxable service. If the statute does not provide
for levying service tax on fee received for playing matches,
such a liability cannot be created by issuing a
letter/instruction/circular, A circular cannot travel beyond the
statute. The statute does not provide that if a player
receives a composite amount for playing matches and
promotional activities and the segregation of the two
elements is not possible, then the composite entire
amount may be taxed. Such an act on the part of the
Départment will be de hors the statute and without jurisdiction
or authority of law. It will also be in contravention of Art. 265 of
the Constitution of India. The Central Board of Excise and
Customs cannot seek to legisiate by issuing
circulars/instructions. As observed by the Hon'ble Supreme
Court in the case of Ratan Melting & Wire Industries (supra),
the clarifications/circulars issued by the Central Govt. or the
State Govt. represent merely their understanding of the
statutory provisions, In my opinion, if such
circulars/instructions/clarifications  are contrary  to or
inconsistent with the statutory provision in question or seek to
create a liability which the statute does not contemplate, such
circular/instruction is liable to be struck down. A misconceived
and legally untenable interpretation of a statutory provision
and/or an erroneous understanding thereof, which if applied by
the quasi-judicial authorities will unduly prejudice the citizens
of the country, cannot be allowed to stand.

Accordingly the impugned circular/instruction dated 26
July, 2010 is quashed to the extent it states that if
composite fee received for playing matches and for
participating in promotional activities 'cannot be
segregated, then service tax should be levied on the total
composite amount.”

10. Appellant IPL player was selected and contracted under agreement
because of his skill, efficiency, performance and experience as a cricketer
alone, and not for any skills of a player to undertake Promotional Activity.
His cricketing skill and not the “promotional skill”, is the reason for giving
remuneration. The performance of a player during a season (whether
good or substandard) does not affect the amount of remuneration. If
player is unavailable for playing match then 90% of fees is deducted,
which shows that playing fees is 90% of contract amount.

il. KOCHI CRICKET P. LTD. [SCN dated 14.09.2012 -period 2011-’%;5?#;?\
ST amt 8,93,113/~].cevvenn... Schedule 1 para 1(a) of agreement lsvery
specific and categorical about 10% of allocation of Match fees to'vx?équ ' \
sponsorship and promotional activities. Para 4.4 lays down stipulati\"on‘ %
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regarding reduction of players fees by 5% in respect of each appearance
in certain condition but in pab,r"a"4.3 it is said théfr aggregate reduction of
player fees will not exceed 10% of player fees in respect of each season.
From these clauses it is established that only 10% of players fees are
attributed towards promotional activities. The contract is very clear about
bifurcation of services in taxable (sponsorship service) and non-taxable
service (playing fees) as clause 4.3 inter alia says that........ " and it is
agreed that an amount be equal to 10% of Player fee shal be attributed

to the Player”s performance and this obligation.....”

12, M/s India Cement- CHENNAI SUPER KING [SCN dated
20.10.2011- period 2007-08, 2008-09 & 2009-10, total S.Tax demand of
Rs. 42,84,800/-]........... para 1.2 of agreement shows retention of 10% of
Match fees pertaining to Promotional activities. Para 4(a) says that
franchise will be entitled to reduce player fees by 90% of amdijnt if player
is unavailable, which shows that playing fees is 90 % of contract amount.
Para 1.2(a) says that player is entitle to retain 10% fees in the event he
does not fulfill conditions laid down in para 1.1(a)[medical fitness to
playland 1.1(b)([NOC from cricket board]. This indicates that even
though player is unable to play for IPL, he would be paid 10% fees, as

they pertain to promotional activity.

13. Department had classified the service under Business support
service (BSS). I find that appellant was under full control of franchisee
and tb act in manner instructed by franchise. The appellant was not
providing any service as an independent individual worker. His status was
that of an employee rather that individual worker. He was purchased
member of team serving under franchisee and was not providing service
to franchisee in individual. In that scenario I hold that appellant was not
providing “BSS” as defined under section 65(104c) and taxable u/s
65(105)(zzzq). My view is supported by judgment delivered by Hon' ble
High Court of Calcutta in case of Saurav Ganguly (IPL Player) Vs. UOI [

WP 3137 (W) of 2013]

P
Ky

14. I find that CBEC Circular No. 334/4/2006- TRU dated 28.02?!%;(39/ ’flt--

is very clear that Brand promotion is not service which not included in .

' : % & ’\ IR : ;

scope of “BSS”. “Brand Promotion Service” was notified as taxable‘s?fegy-n:ggl.ﬁ;&_q@ J

from 01.07.2010, there for, I hold that, appellant is liable to pay sé"rvi\ce‘i};@
tax from 01.07.2010 under category of “Brand Promotion Service”. =1
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15.  In view of above I hold that 10% of contract fees is chargeable to

service tax for above both the contract. Now I shall dwell on imposition of

penalty. I find that payments have been received in cheque and they

have accounted for the same and same has been declared in returns. It

was matter of interpretation of board’s instruction dated 26 July, 2010

issued by the CBEC as to whether service tax has to be paid on 100%

match fees (Saurav Ganguli case supra) or match fees corresponding to

brand promotion service, which travelled upto Hon'ble High Court.

Further I find that earlier also SCN was issued to appellant so department

was aware of whole issue of non payment of service tax on entire match

fees. Therefore, there is no suppression involved. As it is question of

interpretation of Circular/instruction and there is no intention on the part

of appellant to claim wrongful input service, I hold that penalty should not

be imposed and accordingly I wave penalty imposed, by following catena O

of decisions in this regard. ~
I.  Gujarat Intelligent Security2010 (19) S.T.R. 270 (Tri. = Ahmd)
ii. AVL India Pvt. Ltd.- 2017 (4) GSTL. 59 (Tri.-Del)

16. aﬁaﬁmﬁﬁﬁmwmmmﬁmm%l

16. The appeals filed by the appellant stand disposed off in above

terms.
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SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To, _

Parthiv Patel,

13, Nilima Park Society,

Behind Rasranjan, Vijay Char rasta,

Navrangpura, Ahmedabad
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1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Addl. Commissioner, Central Tax, CGST, Ahvmedabad South
4) The Asst. Commissioner, Central Tax, Div-II, Ahmedabad South
5) The Asst. Commissioner(System), Hgq, Ahmedabad South.

6) Guard File.

7) P.A. File.







